ART regulation in Canada – birth much delayed by Blyth, Eric
University of Huddersfield Repository
Blyth, Eric
ART regulation in Canada – birth much delayed 
Original Citation
Blyth, Eric (2011) ART regulation in Canada – birth much delayed. BioNews (615).
This version is available at http://eprints.hud.ac.uk/11425/
The University Repository is a digital collection of the research output of the
University, available on Open Access. Copyright and Moral Rights for the items
on this site are retained by the individual author and/or other copyright owners.
Users may access full items free of charge; copies of full text items generally
can be reproduced, displayed or performed and given to third parties in any
format or medium for personal research or study, educational or not-for-profit
purposes without prior permission or charge, provided:
• The authors, title and full bibliographic details is credited in any copy;
• A hyperlink and/or URL is included for the original metadata page; and
• The content is not changed in any way.
For more information, including our policy and submission procedure, please
contact the Repository Team at: E.mailbox@hud.ac.uk.
http://eprints.hud.ac.uk/
 The Best Possible Start in Life: 
The Robust and Responsive Embryo 
Progress Educational Trust conference, central 




ART regulation in Canada – birth much delayed
11 July 2011 
By Professor Eric Blyth 
Professor of Social Work, University of Huddersfield
Appeared in BioNews 615
It is not so long since I applauded the decision of the Supreme Court of British Columbia 
(BC) for promoting the disclosure of the identity of gamete and embryo donors to their 
offspring (1). News that the BC Attorney-General is appealing the judgment to the federal 
Supreme Court indicates that my enthusiasm was a case of premature elation (2). The 
good news for those of us who believe that non-anonymous donation is the only ethical 
form of gamete and embryo donation is that if the federal Supreme Court upholds the 
views of the BC Supreme Court, all Canadian provinces will be compelled to prohibit 
donor anonymity. The more sobering take on this is that the establishment of effective 
regulation of assisted reproductive technology (ART) across the whole of Canada will be 
much delayed. 
It is now 18 years since a Royal Commission appointed by the federal government 
produced a report recommending regulation of ART. The intervening period has seen 
several failed attempts by respective federal administrations to introduce legislation for 
the whole country (3). When such legislation, the Assisted Human Reproduction Act, 
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eventually appeared in 2004, the provincial government of Québec complained that it 
encroached on the powers of Canada's provincial governments. In December 2010 the 
federal Supreme Court upheld much of the Québec government's claim and determined 
that significant elements of the Act were unconstitutional (4). Given that the Canadian 
federation has been in existence for more than 140 years, an impartial onlooker might 
have reasonably expected Canadian lawmakers - and especially their legal advisors - to 
have developed a more accurate sense of what was rightly the responsibility of the 
federal government and what was the provincial governments' remit. Be that as it may, 
very little of the Assisted Human Reproduction Act has ever been implemented, and the 
decisions of the two supreme courts seem set to push Canada's regulatory saga into its 
third decade. 
The federal government is still considering the implications of the federal Supreme Court 
ruling for the fate both of its legislative intentions and of the federal regulatory body, 
Assisted Human Reproduction Canada. Since - like all western countries adversely 
affected by the 2008 global financial tsunami - the Canadian government is seeking to cut 
costs, this will doubtless include the rationalisation of government bodies through 
mergers and transfer of responsibilities. Given that flagship ART regulatory bodies in 
other jurisdictions have either been abolished, face abolition or have seen their functions 
significantly changed (for example the abolition of South Australia's Council on 
Reproductive Technology, the proposed abolition of the UK's Human Fertilisation and 
Embryology Authority and the redesignation of Victoria's Infertility Treatment Authority 
as the Victorian Assisted Reproductive Treatment Authority), it seems unlikely that 
Assisted Human Reproduction Canada will survive in anything like its current form, if at 
all. 
Canada's troubled history in this field does not suggest that the prospects of Canadian 
federal and provincial lawmakers making the most of the current legal imbroglio are 
good. Until it does so, professionals working in the field, those seeking fertility treatment 
and others personally affected by ARTs, such as those who are born as a result of 
reproductive technologies, embryo and gamete donors and surrogates, will have to get 
by as best they can. They deserve much, much better from their elected representatives – 
as indeed do Canadian taxpayers more generally, who have had to foot the bill with very 
little to show for it. 
While ART regulation is never going to be the top priority of any government, it can 
nevertheless be hoped that Canadian politicians will accept that they cannot risk the 
humiliation of getting it wrong again. The wish to avoid further embarrassment - if 
nothing else - might act as an incentive for federal and provincial lawmakers and their 
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Canada, after a donor-conceived woman, Olivia Pratten, took the provincial government 
to court to argue that its adoption laws discriminated against individuals such as 
herself....[Read More] 
Canadian court hands fertility regulation to provinces
17 January 2011 - by MacKenna Roberts 
The Supreme Court of Canada has ruled that several key powers to regulate and licence 
fertility practices under Canada's Assisted Human Reproduction Act (the Act) should fall 
under provincial jurisdiction....[Read More] 
Event Review: Administrative Review of Assisted Human Reproduction Canada
22 November 2010 - by Dr Juliet Guichon 
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the Supreme Court of British Columbia. The Court agreed to hear the case despite claims 
made in September by lawyers acting for the Government of British Columbia that the 
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